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EVIDENCE IN HISTORY AND IN THE LAW 
I. INTRODUCTION 


HE basic identity of the legal concept of evidence with the 

idea of evidence that is operative in science and in common 
life was first demonstrated in meticulous detail in Jeremy Ben- 
tham’s monumental study of The Rationale of Evidence (1827). 
Of all of the other fields of enquiry, it is clearly history whose use 
of evidence seems prima facie to be the most closely akin to that of 
the law. Indeed, J. H. Wigmore’s classic treatise on The Science 
of Judicial Proof explicitly stresses the analogy between legal and 
historical evidence, and elaborates on it at considerable length.* 
The object of the present paper is to offer a systematic re-examina- 
tion of the analogy between the use of evidence in history and in 
the law, particularly with a view to determining the limits of its 
extent, and to discovering an explanatory rationale to account for 
such differences as may exist. 

The plan of the discussion is as follows. First, we will set 
forth some preliminary generic considerations regarding the con- 
cept of evidence per se, irrespective of the particular forms that 
it assumes in its applications within specific subject-matter fields. 
Next, a detailed survey of the similarities and differences between 
the use of evidence in law and in history will be presented. 
Finally, an effort is made to identify the fundamental source of 
the differences between the legal and historical treatment of 
evidence. 


Il. FUNDAMENTAL CONSIDERATIONS REGARDING EVIDENCE 


The character of the concept of evidence can most simply be 
apprehended by contrasting it with demonstrative proof. In the 
latter case the premisses of a valid argument furnish a decisive 
and complete basis for the conclusion. Consequently, the conclu- 


1See Volumes 6 and 7 of The Works of Jeremy Bentham, edited by 
J. Bowring (Edinburgh, 1843). 

2See in particular Appendix III, on ‘‘Principles of Proof Applied to 
General History.’’ 
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sion cannot exceed the premisses in assertive content. Evidence, 
on the other hand, is characteristic of the inductive (as contrasted 
with the deductive) sciences. The central and fundamental char- 
acteristic of the concept of evidence is that one statement or body 
of information can be evidence for another that goes beyond it in 
assertive content. A (correct) deductive argument can only elicit 
in a more overt manner certain facts already laid down in its pre- 
misses, and consequently cannot extend our knowledge. A prop- 
erly conducted evidential argument, on the other hand, constitutes 
an inductive extension of the range of our information. Evidential 
reasoning, then, can go beyond the assertive content of its premisses. 
This, however, is clearly a matter of degree, depending upon how 
far the conclusion departs from its evidential basis. A deductive 
argument is either valid or not; there is no middle ground, for the 
conclusion is either conta‘ned in the premisses or it is not. In 
inductive, evidential argument we are merely concerned to give 
good (and not conclusive) reasons for our conclusion. This is a 
question of more-or-less, and not simply of yes-or-no. ‘‘ Probable 
evidence,’’ wrote Bishop Butler, ‘‘is essentially distinguished from 
demonstrative by this, that it admits of degrees; and of all variety 
of them, from the highest moral certainty, to the very lowest 
presumption. ’’ * 

A consideration of the nature of evidence is greatly facilitated 
by use of the concept of probability, for it enables us to give a 
compact formulation of the marks or criteria of good evidence. 
If one statement (body of information) is to provide good evidence 
for another, two probabilistic conditions must be satisfied: 


(1) Given the evidence, the probability of the conclusion must 
be high, and 

(2) The probability of the conclusion relative to the evidence 
(its a posteriori probability) must be significantly higher 
than its probability without the evidence (its a priors 
probability) .* 


The first criterion demands that in the presence of good evidence 
the (evidential) conclusion must be well established, and the 
second criterion requires that the evidence must itself make a 
major contribution towards establishment of the (evidential) con- 


8 Introduction to the Analogy of Religion. Butler’s extensive discussion 
of evidence in this Introduction marks him as one of the most perceptive 
writers on the subject. 

4See N. Rescher, ‘‘A Theory of Evidence,’’ Philosophy of Science, Vol. 
25 (1958), pp. 83-94. Here these criteria are discussed in detail, and mathe- 
matical measures of the goodness of evidence are presented. 
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clusion. These criteria suffice to indicate the probabilistic character 
of the evidence concept. 

It is not necessary to dwell at much length upon the importance 
of the concept of evidence in human knowledge and in human 
affairs. It is obvious that we are never in possession of astronomi- 
eal certainty in most matters of interest and consequence. Bishop 
Butler was quite correct: for us ‘‘probability is the very guide of 
life.’’ Human action, in matters of great and of small consequence, 
is governed by probable evidence, and not by proof. 

Evidence is a matter of degree. But how good must ‘‘good evi- 
dence’’ be? This question is inevitable when once we recognize that 
evidence is a matter not of absolutes, but of more-or-less. It is, 
however, a question which admits of no unique answer. For one 
thing, the ‘‘goodness’’ of evidence is a function of our purpose. In 
contexts of action and decision, for example, when confronted with 
a great number of alternatives, we may have to be content to act 
upon evidence which shows that selection of one particular alterna- 
tive is more likely to lead to a successful issue than its competitors, 
even though such likelihood is not absolute but only comparative. 
Again, we may quote Bishop Butler: 

In questions of difficulty . . . where more satisfactory evidence cannot be had, 
or is not seen; if the result of examination be, that there appears upon the 
whole any, even the lowest, presumption on one side, and none on the other, 
or a greater presumption on one side, even though in the lowest degree greater; 
this determines the question. . . . In matters of practice it will lay us under an 
absolute and formal obligation, in point of prudence and of interest, to act 


upon that presumption or low probability, though it be so low as to leave the 
mind in very great doubt which is the truth.5 


Action, in short, can, and frequently must, be based on evi- 
dence that supplies merely a comparative likelihood, and not likeli- 
hood per se. For theoretical purposes, stronger evidence is usually 
required than is generally the case in matters of practice. If an 
event E has occurred, and we know that it could have resulted 
from any one of four (mutually exclusive) possible causes, C,, C,, 
C,, or C,, we cannot, in scientific contexts, claim to have explained 
E if we know only that C, was more likely its cause than any one of 
C,, C,, C, (though the probability in each instance is less than 1). 
A scientific explanation must provide us with evidence that provides 
a high likelihood per se and not just comparatively. 

The ensuing discussion of historical evidence will establish that 
the evidential criteria operative here are akin to those of practice, 
i.e., of applied science, rather than to those of theory or pure science. 


5 Butler, loc. cit. 
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The historian can rest satisfied even when his explanation is not 
absolutely probable (i.e., probable per se), provided he has shown 
that it is significantly more likely than any of the comparable alter- 
natives. Due to the paucity of the data and the difficulties in their 
interpretation, which are typical and insuperable features preva- 
lent throughout his domain, the historian can legitimately claim 
that his job has been successfully accomplished when he succeeds 
in convineing us that the evidence indicates that the explanatory 
hypothesis espoused by him is more probable than any alternative 
that has been (or can reasonably be) envisaged. By contrast, in 
legal contexts—as we shall try to show below—the requirements for 
good evidence tend to be more stringent. Before legal responsibil- 
ity can be imputed for crime it must be shown not merely that the 
accused is guilty on a balance of probabilities, but that he is guilty 
‘*beyond a reasonable doubt.’’ 

It is clear, in any event, that there is no such thing as a single 
and unique characterization of ‘‘good evidence.’’ The degree of 
stringency required to qualify evidence as ‘‘good’’ will depend 
upon the specific purposes in view. Moreover, it must also be 
recognized that the degree of strength required of good evidence 
varies among particular subject-matter fields. For example, no 
investigator would be satisfied to base an account of social and 
political institutions in 15th-century England upon evidence of 
the quality he would regard as adequate for comparable discussions 
relating to Egyptian life in the third millennium B.C. In fields 
where our data are much more extensive we correspondingly 
tighten the requirements for ‘‘good evidence.’’ In this respect 
also, ‘‘good evidence’’ must be regarded as varying with the char- 
acter of the relevant information which could reasonably be re- 
garded as ‘‘available.’’ 

In short, ‘‘good evidence’’ is not a matter of any absolute, a 
priort standards or requirements. It is bound to be a function 
both of the purposes for which the evidence is required, and of the 
kinds of data available in the particular subject-matter area in 
question. The nature of ‘‘sufficient evidence’’ is thus a complex 
and subtle matter, which cannot appropriately be taken up in the 
abstract, but requires consideration of the particular character- 
istics of specific evidential contexts. It is a fundamentally prag- 
matic and expedient matter: pragmatic because it hinges upon 
the use or purpose of the evidential enquiry, and expedient because 
specific adjustments are required in our standards of evidential 
rigidity to bring them into realistic account with the types of data 
available in different fields. 


”? 
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These considerations serve to make clear that the concept of 
evidence is fundamentally epistemological in character. Facts 
are not evidence for one another per se, for the very idea of evi- 
dence rests upon the mediation of our knowledge regarding the rela- 
tionships between facts. Evidence, as we have seen, is a proba- 
bilistic concept, and probabilities come into play primarily in rela- 
tion to the degrees of completeness or incompleteness of this knowl- 
edge. ‘‘Though there be no such thing as chance in the world,”’ 
wrote Hume in the section ‘‘Of Probability’’ in the Enquiry, ‘‘our 
ignorance of the real cause of any event has the same influence on 


the understanding, and begets a like species of belief or opinion.”’ 
And Bishop Butler wrote: 


Probable evidence ... is to be considered as relative only to beings of 
limited capacities. For nothing which is the possible object of knowledge, 
whether past, present, or future, can be probable to an infinite intelligence; 


since it cannot but be discerned absolutely as it is in itself, certainly true or 
certainly false.6 


Evidence, as a probabilistic concept, is based upon reference to 
our information about things: it concerns itself with our knowl- 
edge about states of affairs, and not with states of affairs per se. 

This relationship between evidence and knowledge leads us to 
the role of the idea of evidence in the makeup of the concept of 
reasonableness. A reasonable man is one whose degree of belief 
or assent to a proposition is governed by the relevant evidence re- 
garding it which is available to him. As Hume wrote in the see- 
tion ‘‘Of Miracles’’ in the Enquiry: 


A wise man proportions his belief to the evidence. In such conclusions as 
are founded on an infallible experience, he expects the event with the last de- 
gree of assurance. ...In other cases he proceeds with more caution. He 
weighs the opposite experiments. He considers which side is supported by the 
greater number of experiments; to that side he inclines with doubts and 
hesitation, and when at last he fixes his judgment, the evidence exceeds not 
what we properly call probability. 


Thus J. M. Keynes in his Treatise on Probability, following Hume, 
construed probability to represent a measure of a ‘‘degree of ra- 
tional belief.’’ In the study of evidence, then, we are not, funda- 
mentally, dealing with highly specialized, technical, and abstruse 
considerations. While complexities and technicalities can indeed 
arise, and will doubtless do so, we are dealing primarily with two 
matters which lie in good measure within the range of interest and 
cognizance of every thinking man, viz., human knowledge and 
reasonableness. 


6 Ibid. 
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III. Srwmarities aND DIFFERENCES BETWEEN THE USE 
OF EVIDENCE IN LAW AND IN History 

It is clear that, in a trial, any attempt to ‘‘establish the facts’’ 
by the introduction of physical or documentary evidence, or by the 
interrogation of witnesses, is a fundamentally historical opera- 
tion. In putting such information before the court, the aim is to 
convince the judge or jury as to the actual past occurrence of cer- 
tain transactions, and to induce them to draw suitable inferences 
from the overtly presented information to appropriate conclusions 
with respect to related past events. This procedure is, as far as 
its basic logical substance is concerned, essentially the same as that 
performed by the historian. 

The converse of this analogy is also warranted. The informa- 
tion at his disposal does not present the historian with a telescope 
for looking at the past in a clear and undistorted fashion. Just 
as the court must be critical in its use of the information presented 
to it, and must assess its weight and meaning ‘‘judiciously,’’ seek- 
ing truth amidst a welter of divergent considerations, so the his- 
torian must seek for solid fact amidst manifold, and perhaps con- 
flicting, appearances. 

In view of such kinships between history and the law, it would 
seem that a systematic comparison of their use of evidence could 


prove useful for the correct understanding of historical method. 
The ensuing discussion will examine the points of similarity and 
difference between historical and legal methods in the handling of 
evidence. 


It is necessary at the very outset to be clear as to the funda- 
mental difference between the trial and the operation of the his- 
torian—a difference which we shall see to be truly ‘‘fundamental’”’ 
in the sense that most other differences can be traced back to it as 
their common root. This difference between law and history con- 
sists in the disparity between their very functions and purposes. 
‘‘The trial,’’ declares E. M. Morgan, ‘‘is a proceeding not for the 
discovery of truth as such, but for the establishment of a basis of 
fact for the adjustment of a dispute between litigants. Still it 
must never be forgotten that its prime objective is to have that 
basis as close an approximation to the truth as is practicable.’’’ 
The trial is primarily adjudicative in its search for a reasonable 
composition of conflicting claims regarding things of value; it is 
investigative (i.e., concerned to establish ‘‘the true facts’’) only 
secondarily, insofar as is necessary in the interests of reasonable 


tEdmund M. Morgan, Some Problems of Proof under the Anglo-Ameri- 
can System of Litigation (N. Y., 1956), p. 128. 
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adjudication. Essentially the trial is an adversary proceeding, 
in which each adversary attempts to bring forth facts of such color 
as to strengthen the position of his ‘‘side’’ and to emphasize the 
weakness of the case of his ‘‘opponent.’’* The rationale of this 
procedure is that the conflicting versions afford the information 
needed by the deciding judge or jury to arrive at a reasonable 
adjudication. But this, of course, is at best a well-founded hope, 
and underlines the fact that a trial is not an effort to seek out the 
truth per se, but to effect a composition between conflicting claims 
within the wider social context of a legal system designed to serve 
the interests of the society as a whole. 

By contrast, history has but one single purpose: the establish- 
ment of truth regarding the past. To be sure, some kinds of 
‘“*history’’ are very much like the trial proceedings, as, for ex- 
ample, an autobiography or a biographical narrative which sets 
out to justify the actions of one man or group of men in some 
historical transaction, and is therefore concerned to emphasize only 
one ‘‘side of the ease.’’ And again, works of nationalistic history 
are in this same class as efforts at special pleading. The authors 
of such works resemble in attitude and function the counsel for the 
defense or for the prosecution. Their aim is not an objective as- 
sessment of the facts and of the appropriate inferences to be drawn 
from them, but rather to present a persuasive one-sided apologia 
from their own particular standpoint. But such writers are not 
‘‘historians’’ in the strictest and most correct sense of the term; 
their task is solely to influence the judgments of the historians 
proper. 

The historian’s primary obligation is to the truth and to the 
truth alone. Even the ‘‘official’’ historian is under such obliga- 
tions, though he be in the employ of a government, for he cannot 
in good historical conscience suppress an ‘‘unfavorable’’ document. 
No defensible line can be drawn with a view to a stipulation to the 
historian: ‘‘You must not search for knowledge beyond this 
point.’”’ But with the law the situation differs. The judge’s 
obligations to ‘‘the truth’’ are circumscribed by his obligations to 


8In their suggestive paper on ‘‘Evidence and Inference in the Law’’ 
(Daedalus, Vol. 87 (1958), pp. 40-64), H. M. Hart, Jr., and J. T. McNaughton 
write that ‘‘In judging the law’s handling of its task of fact-finding in this 
[‘adversary atmosphere’] setting, it is always necessary to bear in mind 
that this is a last-ditch process in which something more is at stake than the 
truth only of the specific matter in contest’’ (p. 45), since the parties involved 
have ‘‘a view not so much to establishing the whole truth as to winning the 
case’’ and ‘‘there is at stake also that confidence of the public generally in 
the impartiality and fairness of public settlement of disputes’’ (p. 45). 
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preserve the rights of the defendant or litigant, and to the preserva- 
tion of the entire system of such rights. The law subordinates, or, 
better, codrdinates, its valuation of truth with other values, such 
as rights and duties. No comparable restraints limit the scope 
of the historian. Both the court and the (impartial) historian 
try to get at the truth of the matter; but for the historian no holds 
are barred, while judge and jury observe certain deliberate limita- 
tions imposed because the very interests of justice or legality miti- 
gate that of truth. 

Thus, while marked similarities will obtain between legal and 
historical method with respect to the use of evidence, it will also be 
natural that differences will exist which derive from the divergent 
purposes of these domains. We turn first to an examination of 
similarities. 

In law and history alike, various kinds of evidence (human 
testimony, documents, physical traces, ete.) are adduced to estab- 
lish the facts regarding particular occurrences. In general terms, 
the same principles of evidential reasoning apply in both spheres. 
For example, the legal principles governing testimonial evidence 
ean be taken to hold for the historian’s use of memoirs, biographies, 
chronicles, and the like; and tools, instruments, coins, buildings, 
monuments, ete. fall within the sphere of circumstantial evidence 
(except with respect to assertive inscriptions). This analogy 
between legal and historical canons of evidence is outlined in great 
detail in J. H. Wigmore’s monumental treatise on The Science of 
Judicial Proof (3d ed., Boston, 1937; see in particular Appendix 
III, on ‘‘Principles of Proof Applied to General History’’). Let 
it here suffice to consider just a few facets of this analogy. 

(1) Critical Use of Witness Testimony. Both law and history 
rely largely on the evidence derived from human reports for the 
establishment of facts. In both cases such use of witnesses is 
governed by suitable—and largely analogous—critical safeguards. 
A witness in a legal case may have his credibility impeached be- 
cause his status is such as to make for an ‘‘unworthy partiality,’’ 
primarily in one of three ways: bias (in the sense of hostility or 
prejudice), interest, or corruption. At law, there are three main 
ways of attacking credibility (over and above such obvious bases 
of rejection as inadequate knowledge): physical improbability of 
the facts related, faulty memory, or a poor reputation for veracity. 
Certainly all of these grounds for questioning the credibility of 
witnesses at law are duplicated in the case of the historian. 

(2) Utilization of Character Evidence. Arguments from the 
character of a person to the probable nature of his actions are 
important both in history and in the law. The law adopts repu- 
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tation as the most expedient way of establishing character, al- 
though reputation may be attacked by evidence for specific contrary 
acts. Essentially analogous assumptions and procedures are 
adopted by historians. 

(3) The Argument from Silence and the Best Evidence Rule. 
The law has accepted a number of presumptions which have evolved 
on the basis of support by wide human experience. Thus, when 
an item of relevant evidence is known to be within the control of a 
party whose interest would be served by producing it (if favor- 
able), and he fails to do so, the law draws the inference that it 
would be unfavorable. It is thus assumed that the evidence actu- 
ally adduced is the most favorable. Indeed, an old common rule 
demanded that the best evidence available had to be introduced in 
court. This rule continues to be applied in modern times where 
documents are involved. That is to say, when the contents of a 
document are at issue, the best evidence rule stipulates that the 
document itself is the primary evidence. In such instances, the 
law exhibits the same impulse as the good historian: the drive to 
get back to the primary sources and to build its interpretations on 
the best available evidence. 

(4) Necessity. Further insight into the analogy between his- 
tory and the law can be obtained in relation to the concept of 
a defense of ‘‘necessity.’’ In English law necessity has been 
pleaded and allowed in cases such as the pulling down of a house 
to prevent the spread of fire, breaking out of prison if it is on 
fire, a surgical operation upon an unconscious adult without his 
consent, and the like.’ It is also perfectly clear that the notion of 
self-defense is in reality nothing but one aspect of the plea of 
necessity; although where it is merely a case of choosing one 
innocent life in preference to another ‘‘the doctrine of necessity 
must generally be silent, because two lives must be accounted equal 
in the eye of the law.’’?° Where there is a net saving of life, as 
where a captain decides who enters the life boats, the defense of 
necessity can also be pleaded. (In the famous case of the Dudley, 
however, shipwrecked sailors who ate the cabin-boy in order to 
survive were found guilty of murder. The reasoning of the judges 
has been attacked *! but it seems clear that the sailors could not 
plead ‘‘necessity’’ for the simple reason they could not possibly 


®The cases are cited and discussed at length in Glanville L. Williams, 
Criminal Law: The General Part (London, 1953), pp. 567 ff.; also by the 
same author in ‘*The Defence of Necessity,’’? Current Legal Problems, Vol. 
6 (1953), pp. 216-235. 

10 Williams, Criminal Law, p. 581. 

11 Tbid., pp. 583-586. Their horror over the act of cannibalism seems 
to have clouded their judgment. 
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have known with adequate assurance that they would not be res- 
cued by a passing ship, and could not therefore establish that 
necessity was present. To have held the sailors not guilty would 
appear to involve also the added complexity of an ethical decision 
on the part of the judges that the sailors were morally justified in 
choosing to preserve their own lives at the expense of the life of 
the cabin-boy.'*) The common law also apparently permits, under 
the rubric of necessity, the use of force to put down insurrection 
(so-called martial law) or to repel invasion.'* 

In all these cases it is clear that what the law is talking about, 
when it applies the doctrine of necessity, is not the idea that no 
alternative option exists. Quite the reverse, it is saying that where 
there is a sharp collision of values and a choice must be made the 
lesser evil must be sought. The law naturally seeks to circum- 
scribe so inherently dangerous a notion by trying to limit the de- 
fense to cases involving an immediate physical threat to life or 
property. Professor Williams goes to the root of the matter when 
he says they are brought to feel that obedience to the law would 
have endangered some higher value.* One might add that the 
defense is allowed in cases where strict adherence to the law would 
produce injurious consequences far outweighing the intrinsic 
merits of law observance in the particular case. 

The historian confronts similar puzzles involving his use of 
necessity as defense. International law recognizes the plea of self- 
defense as an inherent right**; and statesmen have, from time 
immemorial, pleaded ‘‘necessity’’ as a defense for all sorts of 
deceitful and violent actions. The ultimate ethical justification 
advanced was and is the preservation of the nation and the lives of 
its citizens. At times the idea is stretched to cover the concept of 
‘*preventive war,’’ which bears obvious similarities to the com- 
mon-law notion that a threat to be dealt with on grounds of neces- 
sity must be immediate and physical. Indeed, Grotius in the De 
Jure Belli et Pacis tries to limit cases to situations where the 
threat is immediate and certain. 

Certainly the example of Hitler ought to make historians ex- 
tremely wary of excusing national leaders of responsibility for 
barbarous acts done in the name of the state. The consequences 
of modern war are so destructive that it is becoming even more 


12 This last point is expressly disputed by Williams, Criminal Law, p. 586. 
18 Williams, ‘‘The Defence of Necessity,’’ p. 280. 

14 Williams, Criminal Law, p. 570. 

15 Julius Stone, Legal Controls of International Conflict (London, 1954), 
243-246. 


16 Book 2, Ch. 1. 
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difficult to excuse its use as an instrument of policy except on the 
grounds of response to flagrant aggression after all other means 
have been tried and found wanting. And, of course, it is dif- 
ficult indeed to plead ‘‘state necessity ’’ when, as a result of such 
a plea, civilization itself is threatened with destruction.2" 

But let us turn the coin over, and look at its other side. De. 
spite all of these similarities between history and the law, there 
are numerous contrasts in their utilization of evidence. We now 
turn to an examination of some important points of difference. 

(1) The Exclusion of Hearsay Evidence. As a rule, hearsay 
evidence is excluded by the courts.‘* The fundamental reason 
for the exclusion of hearsay is that such statements are not made 
under oath, and consequently a test through cross-examination is 
impossible. The reason for the rule was not to ease the work of 
the judge or jury in the evaluation of evidence, but to protect the 
party against whom the hearsay is directed from the risk that the 
judge or jury be misled. On essentially analogous grounds, 
“‘opinion’’ and ‘‘prejudical’’ evidence are also excluded. The 
risk of misleading is deliberately curtailed by confining the basis 
of judgment to high-grade evidence: evidence whose substance is 
not distracting, delivered under oath, and testable through cross- 
examination. 

In history, on the other hand, no such restrictions exist. The 
concept of ‘‘protection from the misleading’’ does not apply, since 
no ‘‘stake’’ is involved. But even more fundamentally, the na- 
ture of historical data is such that the luxury of confining him- 
self to high-grade data alone is one which the historian cannot 
afford. Rather than rejecting hearsay evidence as wholly inad- 
missible, the historian has to devise rules of procedure for the 
proper utilization of such evidence. Without it, history could have 
precious little to offer its readers. How infrequently indeed do we 
have access in questions of historical interest to the first-hand testi- 
mony of eye witnesses, thoroughly checked and verified for ac- 
curacy and fairness! 

There is thus a major difference between the utilization of wit- 
ness-testimony in history and that in law. The law very deliberately 
tries to get almost wholly down to first-hand sense impressions, in 


17 See the thoughtful analysis by S. Schwarzenberger, ‘‘The Standard of 
Civilization in International Law,’’ Current Legal Problems, Vol. 8 (1955), 
pp. 212-234. 

18 Exceptions are a limited class of special cases such as dying declara- 
tions against interest (confessions, admissions, etc.). These exceptions seem 
to be justified by the rationale that only in special cases such as these is it 
highly likely that a haphazard declaration, not made under oath, is true. 

19 Morgan, op cit., p. 142. 
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order to protect both the parties involved and their society against 
the potential consequences of decisions based on low-grade, and thus 
possibly misleading, evidence. The historian, moved solely by the 
urge to get at the truth, unhindered by any limiting requirements 
for the protection of rights, has no hesitancy about utilizing reports 
that fall far short of the ideal of first-hand accounts by identified 
persons known through independent evidence to be keen observers 
and reliable reporters. The court trial operates under quite dif- 
ferent rules from those which govern the mind of the historian. 

(2) Disqualification of Witnesses. The law allows for the auto- 
matic exclusion of certain witnesses. For example, in cases in- 
volving third parties, husband and wife cannot testify against one 
another. The historian, once again, cannot afford this luxury of 
disqualified or ‘‘incompetent’’ witnesses ; he must utilize every item 
of evidence that comes to hand. In history there is no such thing 
as an ‘‘incompetent’’ witness. 

Interestingly enough, in one case at least the law has moved in 
the direction of the historian’s use of witnesses. The old common- 
law rule which totally excludes a person from the stand if he has 
a pecuniary interest in the event has been abandoned.”” Nor would 
the historian regard the intrusion of interest as ipso facto imply- 
ing a probability of falsehood, and thus warranting rejection of 
testimony. But, of course, in both law and history, interest, al- 
though not constituting a disqualification, serves as a warrant for 
particular care in the usual critical scrutiny of testimony. 

(3) First-Hand Testability of Witnesses. By and large the 
law stipulates that testimony is admissible only from witnesses who 
can be cross-examined. When a witness gives evidence in court, 
his use of language, his sincerity, his memory, and his perception 
can all be subjected by counsel to the most searching and rigorous 
of tests—actual face-to-face interrogation under oath. The law 
generally takes a dim view of instances in which such a test cannot 
be applied. It may accept hearsay evidence if death has inter- 
vened, but such cases are exceptions which illustrate the rule. The 
historian, on the other hand, rarely has the opportunity of sub- 
jecting his witnesses to such critical scrutiny, and as a consequence 
has to admit testimony whose validity is not comparably secure. 
He, too, tries as best he can to check on the reliability and ac- 
curacy of his witness, but this cannot usually take the rigorous 
form of direct interrogation. The historian’s test is not the rigor- 
ous check of direct interrogation, but usually involves an indirect 

20 The classic argument against this rule is that of Jeremy Bentham, The 


Rationale of Judicial Evidence, Book IX, Pt. III, Ch. III. Bentham’s argu- 
ments against it were one of the major factors in the abandonment of the rule. 
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and laborious comparison of sources (drawn from witnesses often 
long dead, and frequently unidentified), and may require the con- 
struction of conjectural hypotheses to account for the known facts. 

(4) Exclusion of Evidence. The law court has the advantage of 
operating, in most cases at least, with living eye-witnesses, but it 
also imposes certain severe limitations. There are restrictions on 
the kinds of questions which may be asked and on the kinds of 
documents which may be admitted. There are some items of evi- 
dence—e.g., information obtained through interrogation under 
duress—which must be dismissed out of hand. Thus in Doe d. 
Wright v. Tatham, Bosanquest, J. observed : 


By the rules of evidence established in the courts of law, circumstances of 
great moral weight are often excluded, from which much assistance might be 
afforded in coming to a fast conclusion, but which are, nevertheless, withheld 
from a consideration of the jury upon general principles lest they should 
produce an undue influence upon the minds of persons unaccustomed to consider 


the limitations and restrictions which legal views upon the subject would 
impose.21 


Such explicit limitations on admissible evidence are grounded 
upon the need of protecting the individual from the overwhelming 
power of the state. The law must in many instances sacrifice its 
pursuit of ‘‘the true facts’’ to the legal and moral necessity of pro- 


tecting the individual person. 

Again, the historian is hampered by no such extra-scientific 
limitations. He cannot afford to forgo any kind of information 
available, and therefore does not regard any sort of information as 
a priori inadmissible. 

(5) Minimal Evidence. In its role as a protector of individual 
rights the law imposes certain minima of evidence. Thus in trials 
for treason, the common law requires two witnesses to the fact.?* 
Blackstone’s comment is interesting, for he observes that the aim 
of this requirement is, 


to secure the subject from being sacrificed to fictitious conspiracies which have 
been the engines of profligate and crafty politicians in all ages.23 


In the cases Blackstone has in mind, the accused is pitted against 
the power of the state, and ‘‘the line between treason and resistance 
to encroachments of power is thin.’’ ** 


21 (1828) 7 A. and E., at 375. Quoted from p. 543 of J. L. Montrose, 
‘*Basie Concepts of the Law of Evidence,’? The Law Quarterly Review, Vol. 
70 (1954), pp. 527-555. 

22 J. H. Wigmore, 4 Treatise on the Anglo-American System of Evidence, 
3rd ed. (Boston, 1940), Vol. 7, p. 2034. 

28 Quoted ibid. 

24 bid. 
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The effect of such requirements for minimal evidence is to 
nullify items of evidence which possess less-than-minimal strength, 
suitably defined. The historian, who cannot afford to dispense 
with any item of potential information, does not operate in terms of 
any such automatic exclusion rule. 

(6) Rigid Standards of Proof. The degree of proof required in 

the law is high, and places correspondingly high standards upon 
legal evidence. To be sure, the law draws a distinction between 
the degree of proof required in civil cases as contrasted with that 
demanded in criminal proceedings. In civil cases probability or a 
suitable ‘‘balance of probabilities’’ is sufficient, whereas in criminal 
cases proof must be established ‘‘beyond a reasonable doubt.’’ The 
difference between these two standards was clearly expressed by 
Denning, J.: 
Proof beyond reasonable doubt does not mean proof beyond a shadow of a 
doubt. The law would fail to protect the community if it admitted fanciful 
possibilities to deflect the course of justice. If the evidence is so strong 
against a man as to leave only a remote possibility in his favor which ean be 
dismissed with the sentence, ‘Of course it is possible, but not in the least 
probable,’ the case is proved beyond reasonable doubt, but nothing short of 
that will suffice. . . . [In a civil case, proof] must carry a reasonable degree 
of probability, but not so high as is required in a criminal ease. If the evi- 
dence is such that the tribunal can say ‘We think it more probable than not,’ 
the burden is discharged, but if the probabilities are equal, it is not.25 


The historian cannot, and does not, adhere to a standard of 
proof comparable with that of law; his data simply do not provide 
him with the basis for requiring such high probabilities for his 
judgments. Historical evidence need not render its conclusions 
more likely than not (as with the standard of proof in civil cases), 
but simply more likely than each and any of the reasonable alter- 
natives that can be envisaged.” 

From long experience, historians do, of course, demand a higher 
standard of proof in those situations in which the facts are in 
dispute. Here the rule is to require an acceptable conclusion to be 
verified by two independent sources.*7 But in general, history is 

25 Miller vs. Ministry of Pensions, 1947. 2 All E. R. 37. 

26 For a specific example of this difference in the standard of proof, it is of 
interest to note that the most rigid limitations are placed in the law upon 
arguments by analogy to similar cases, a device which is surely among the 
historian’s most important explanatory tools. See P. B. Carter, ‘‘The Ad- 
missability of Evidence of Similar Facts,’’ The Law Quarterly Review, Vol. 
69 (1953). 

27G, J. Garrahan, A Guide to Historical Method (N. Y., 1946), p. 308; 
L. Gottschalk, C. Kluckhohn, and R. Angell, The Use of Personal Documents 
in History, Anthropology and Sociology (N. Y., 1951, 8. S. R. C. Bulletin 53), 
p. 45. 
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willing to base its conclusions on weaker evidence than that re- 
quired by law. This, of course, is not an ideal situation, nor even 
@ desirable one; but it is an inevitable concession to realism, for 
with a stronger standard of proof we should achieve nothing other 
than a complete fragmentation of our understanding of history. 

(7) Criteria of Evidential Sufficiency. The criteria for the 
sufficiency of the evidence needed to establish a verdict in law and 
in history differ very considerably. In the law, for example, two 
parties, an offer, an acceptance, and consideration are the four sets 
of facts which comprise necessary conditions for the establishment 
of a valid contract. These facts may not, however, be sufficient, 
for the defense may show fraudulent misrepresentation, duress, 
undue influence, lunacy, or, among many other things, that the 
contract was made for immoral purposes or rendered impossible of 
performance. The concept is ‘‘irreducibly defeasible’’** but at 
some point the court must decide that in this case these particular 
conditions were or were not sufficient to render the contract void. 
The law arbitrarily stops the chain of causation at a certain spot, 
for reasons of practical expediency, or social needs, or individual 
rights, and decides that a particular set of facts do (or do not) 
constitute the necessary and sufficient conditions for establishing 
responsibility. 

The historian, on the other hand, is not foreed by expediency or 
by a prevailing view of individual or communal rights to set up 
any arbitrary or artificial criteria of what constitutes necessary and 
sufficient conditions for an event. He may be able to spell out 
with considerable persuasiveness that factors A, B, C ... H were 
the necessary conditions for event Z. But he should not, and, if he 
is wise, he will not list with confidence the sufficient conditions for 
Z. He knows that the web of causation is so complex that his 
identification of any sets of factors as ‘‘sufficient’’ for the produc- 
tion of an event will inevitably be a risky venture. This com- 
plexity would seem to be part and parcel of the human situation. 
For a statement of conditions in history consists to a large extent of 
the interpretations and evaluations by men of the facts they con- 
front and the purposes for which they strive. 

(8) Historical and Legal Verdicts. A legal decision can be 
challenged in three ways: the factual evidence can be disproved, 
the factual inferences drawn from it can be shown to be fallacious, 
or there can be a plea that the case before the court contains dif- 
ferent circumstances which somehow change the obligations or 


28H. L. A. Hart, ‘‘The Ascription of Responsibility and Rights,’’ in 
Antony Flew (ed.), Logic and Language, First Series (Oxford, 1952), p. 150. 





576 THE JOURNAL OF PHILOSOPHY 


responsibilities of the defendant which are usual in situations of 
the type under consideration. 

A historical verdict can be challenged in much the same fashion. 
Piltdown man may fool the experts for quite a long time, but in 
the long run his true origins may become established and historians 
with shame-faced grins reconstruct their accounts of the past. It 
is of course the primary business of historians to unearth new facts 
and in the light of them to test the explanations which are offered 
for the occurrence of great events. The roots of the American 
Revolution were long held to lie almost entirely in the discontent 
and grievances of the colonists against the errors of British colonial 
policy. Then a perceptive investigator recasts the significance of 
the whole transaction by showing that the Revolution was a 
natural aftermath of the Great War for Empire in the years 1754- 
1763.7" ‘Thus, an old historical verdict is revised and a new as- 
sessment takes its place. 

A new fact, however seemingly slight, may serve the historian 
to reverse a judgment or change the tone of an appraisal. His- 
tory is always being rewritten, the decisions are never final, its 
books are never closed. This very absence of irrevocability helps 
account for the fact that in history the standard of ‘‘proof be- 
yond reasonable doubt’’ is not adhered to, since this is an area of 


human life where a decision can be reversed with comparative 
ease. But once the gibbet or the electric chair has received its 
victim, or the prison doors have shut with a snap, a human life has 


been affected in a final or, at the very least, a severe and painful 
manner. 


(9) Responsibility. Both law and history may, and frequently 
do, assign responsibility, but once again the differences in the two 
approaches are striking. In the law the assignment of responsi- 
bility tends to be simpler than in history to the extent that the 
law deals with individual men and their actions to a much greater 
extent than the historian. Most cases before the courts deal with 
the actions of solitary individuals and, if institutions are involved 
(as in suits between companies), the complexity of these institutions 
is still not great. How different is the task of the historian! He 
deals with issues having their roots in institutions as large as the 
nation-state, often in situations where responsibilities and duties 


29 Lawrence Henry Gipson, ‘‘The American Revolution as an Aftermath 
of the Great War for the Empire, 1754-1763,’’ Political Science Quarterly, 
Vol. 65 (March, 1950), pp. 86-104. See also the same author’s The British 
Empire in the Eighteenth Century, University of Oxford Inaugural Lecture, 
1951 (Oxford, 1952), and his series, The British Empire before the American 
Revolution, 9 vols. (Knopf, 1936- 2. 
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are not clearly defined or in which the possibilities of action are 
but dimly perceived. The very complexity of the environment 
tends to dissolve the notion of responsibility or render it difficult 
to demonstrate with precision. An interesting legal example of 
the difficulties confronting the historian was illustrated by the 
trials of the Nazi war criminals. Here law confronted the his- 
torical process and tried to fasten responsibility. Through weary 
months of hearings, through mountains of papers and streams of 
witnesses the tribunal trudged wearily on. In some cases the re- 
sults were fairly clear-cut, particularly where the individuals con- 
cerned had the engines of power clearly in their hands. But as 
the legal net dipped lower and lower in the muddy waters of the 
Nazi machine, the participants, some of them accused of the most 
hideous crimes, often slipped quite away. 


IV. THE Root oF THE DIFFERENCES BETWEEN LEGAL 
AND HIstTorIcAL EVIDENCE 


As we have seen in the foregoing discussion, history has a 
weaker standard of evidential acceptability than the law, and does 
not exclude selected categories of information (hearsay, testimony 
by ‘‘disqualified’’ witnesses, evidence obtained by ‘‘inadmissible”’ 


procedures, ete.). All of these points of difference trace back to 
one and the same root: history concerns itself about truth alone, 
but the law also has a view to the protection of individual rights. 
History is solely concerned to establish the facts as best it can, 
whereas the purpose of a legal trial is to achieve a reasonable set- 
tlement between opposing parties within the scope of a wider 
framework designed to protect the interests of the society as a 
whole. These differences in purpose are the fundamental basis of 
the remaining differences, so that the ‘‘rules of the game’’ for 
getting at the truth are consequently quite different in law and in 
history. History wishes to find out what happened and why. 
The law is concerned about this solely within the limit of safe- 
guards erected to protect the individual, the community, and the 
‘‘rule of law’’ itself. In short, then, the environmental conditions 
which govern the search for truth are quite different in the case of 
the historian and the law. A judge cannot break the rules of the 
legal system to get at the truth, whereas the historian is not cir- 
eumscribed in his search for truth by any safeguards designed to 
protect both the individual and the community. 

Thus even Bentham’s Rationale of Evidence, although inveigh- 
ing systematically against exclusions of evidence in courts of law, 
and urging the maximum assimilation of legal evidential procedure 
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to those generally operative in common life, clearly recognizes that 
that this ideal cannot be fully achieved. The legal procedures 
governing the introduction and utilization of evidence must guard 
against ‘‘the production of inconvenience in the shape of delay, 
vexation, or expense’’ (Book I, Chapter II). The historian, 
clearly, cannot limit his search for the facts on the grounds of 
such ‘‘inconveniences.’’ The law, however, as a practical instru- 
mentality of the ordinary conduct of human affairs, must clearly 
observe some such limitations. 

But if the law is sometimes limited in its effort to seek the truth 
by its correlative objective of protecting the individual from possible 
injustice and from the coercive power of the state, it can also use 
methods which are denied to the historian. Under the aegis of its 
protective function, the law can compel a witness to testify within 
certain limits. It can issue a subpoena and can compel state- 
ments under penalty of fine or imprisonment. The historian is 
not in this position. If a statesman chooses to die with a state 
secret undisclosed, or with his version of the course of events un- 
written, the historian is helpless to do more than to bemoan the 
fact. For such behavior is protected by law, which, as we have 
argued, has a different purpose and function to fulfill. 


NicHOLAS RESCHER 


Carey B. Joynt 
LEHIGH UNIVERSITY 


GENERALIZATIONS IN HISTORICAL EXPLANATION 


ECENTLY, when analytic philosophers have written on the 
topic of historical explanation, a focal point of their discus- 
sions has been the analysis of causal explanation initially outlined 
by K. Popper and subsequently developed by C. G. Hempel and P. 
Oppenheim.'' This analysis was at first rather favorably received, 
but increasingly of late it has been the subject of much criticism. 
This criticism, insofar as it pertains to the applicability of the 
analysis to historical explanation, has come in large measure from 
linguistic analysts. In some cases they have granted to it a re- 
1K. R. Popper, Logik der Forschung; also his Open Society and Its 
Enemies, chapter 25. C. G. Hempel and P. Oppenheim, ‘‘The Logie of Ex- 
planation,’’ Philosophy of Science, Vol. 15 (1948); see also Hempel’s paper, 
‘¢The Function of General Laws in History,’’ this JouRNAL, Vol. 39 (1942), 


pp. 35-48. References to this latter paper refer to its reprinting in Readings 
in Philosophical Analysis, ed. by H. Feig] and W. Sellars. 
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stricted usefulness, yet have argued its inadequacy in particular 
situations ; others have suggested that there are serious fallacies in 
the analysis itself. In this discussion I would like to consider 
sample arguments representative of each group. Broadly stated, I 
shall argue that those who have sought to limit the applicability of 
the Popper-Hempel analysis have done so on insufficient grounds, 
while those who have found difficulties within it have misunder- 
stood one or another of its essential features. First a few com- 
ments on the analysis itself. 


I 


The leading idea of the Popper-Hempel analysis (subsequently 
referred to as the P-H scheme) is that the explanation of an his- 
torical event involves relating it by means of empirical generaliza- 
tions to certain other events. Thus the explanation of an event E 
requires empirically testable statements describing events taken 
as relevant to the occurrence of E (the causes or antecedent condi- 
tions of E), and empirical hypotheses which are appropriate in the 
sense that they connect these causes or antecedent events with 
events of the kind to be explained. From these two groups of 
statements (the explanans), the statement describing the event to 
be explained (the explanandum) may be inferred. 

Because this analysis was first formulated with the advanced 
physical sciences in mind, the generalizations involved were origi- 
nally taken to be universal laws of the form ‘All A is B.’ Under 
these circumstances it was possible to maintain that the ex- 
planandum could be logically deduced from the explanans. It is 
in this guise even that Hempel first presents this material in his 
article ‘‘The Function of General Laws in History.’’ But as he 
points out later in the same paper,’ the laws that would be relevant 
in historical research would nearly always be probability implica- 
tions. Furthermore, they would not, in most cases, even approxi- 
mate the well formed probability implications of the advanced 
areas of economics or psychology, but would be instead vague rules 
of thumb gathered from common experience. As such they might 
best be called tendency laws. The probability values assigned by 
such laws are hinted at by phrases like ‘‘not unlikely,’’ ‘‘hardly to 
be expected,’’ ‘‘the not infrequent consequence of,’’ ete. 

The role of such ‘laws’ in a rational reconstruction of explana- 
tion in historical research is outlined by Hempel as follows: 

What the explanatory analysis of historical events offers is, then, in most 
cases not an explanation in the sence of deducibility from universal laws, but 

2P. 465. 
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something that might be called an explanation sketch. Such a sketch consists 
of a more or less vague indication of the laws and initial conditions considered 
as relevant, and it needs ‘filling out’ in order to turn into a full-fledged ex- 
planation. This filling-out requires further empirical research for which the 
sketch suggests the direction.® 


A possible source of confusion here is that Hempel speaks as if 
the only thing needed to turn an explanation sketch into a full- 
fledged explanation is more factual knowledge of the relevant situa- 
tions together with the appropriate connecting hypotheses. But 
he has previously indicated that a complete or full-fledged ex- 
planation occurs only when universal laws, as contrasted with 
statisticel laws, occur in the explanans, and the explanandum is 
logically deduced from the explanans. However, in dealing with 
statistical laws there is no guarantee that the increase of factual 
information will turn them into universal laws. As long as the 
explanans contains such statistical laws, the explanandum is not 
deducible from it. Thus, as Hempel himself elsewhere suggests,* 
incompleteness is inherent in such explanations. 

This sort of incompleteness is quite distinct from a more familiar 
kind of incompleteness which we frequently associate with his- 
torical explanations. This latter arises from a lack of information 
pertaining to the antecedent conditions relevant to the event to be 
explained. Unfortunately this lack is often made quite irremedi- 
able by purely contingent circumstances (e.g., the burning of the 
library at Alexandria). Hence explanation of historical events 
may be incomplete either in the sense of relying on statistical laws, 
or in the sense of being without sufficient factual information. 
These two kinds of incompleteness are distinct, for an explanation 
could be complete in the latter sense and yet incomplete in the 
former. 

A consequence of these remarks is to note how the applicability 
of the P—H scheme to historical explanations allows for our talking 
of degrees of completeness in such explanations. The limiting 
case—the case of complete explanation—would be that in which 
all the relevant antecedent conditions could be truly stated, and in 
which all the appropriate generalizations would be universal laws. 
Here the explanandum could be deduced from the explanans. The 
degree of completeness of an explanation is controlled by the 
strength of the probability hypotheses (relative frequency state- 
ments) connecting the different determining conditions or causes 
to the event to be explained. It will be noted that the degree of 
completeness of an explanation is a relation holding between the 


8 P, 465. 
+P. 463. 
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explanans and the explanandum of that explanation. It is un- 
likely with respect to historical explanations that this relation could 
often be expressed numerically. At best we can only speak of one 
explanation being comparatively better than another. 


II 


It was stated above that some critics of the P-H scheme allow 
to it a limited success as an analysis of explanation in history, but 
are concerned to show that it is not adequate for all cases. There 
are, they claim, forms of historical explanation logically independ- 
ent of that presented in the scheme, an independence which may 
be so ecmplete as to involve no reference whatever to generaliza- 
tions. In this section I wish to discuss in some detail a repre- 
sentative attempt to establish this position. 

In his article, ‘‘ Explanatory Narrative in History,’’ W. Dray 

states as the purpose of his paper: 
To call attention to certain logical features of what we would ordinarily 
not hesitate to count as explanation, which are not what even the modi- 
fied model of Professors Popper and Hempel would lead us to expect. In 
particular, I want to point out that in history, the demand for explanation is 
very often interpreted in such a way that the proper answer assumes narrative 
form; and that in such cases, it would sometimes be quite wrong to say that 
even an implicit appeal to covering law was involved.5 


To understand Dray’s argument we must fall back on his illus- 
tration of the type of situation he has in mind: 


An announcer broadeasting a baseball game from Victoria, B.C. said ‘It’s a 
long fly ball to centre field and it. is going to hit high up on the fence. The 
centre fielder is back, he’s under it, he’s caught it, and the batter is out.’ 
Listeners who knew the fence was 20 feet high couldn’t figure out how the 
fielder had caught the fall. Spectators could have given them the unlikely 
explanation. At the rear of centre fence was a high platform for the score- 
keeper. The centre fielder ran up the ladder and caught the ball 20 feet 
above the ground.é 


The explanation in this example does not, Dray contends, involve 
even implicit recourse to general laws. It differs from the P—-H 
scheme which explains why something happened by explaining in- 
stead how something could have happened. In this latter case, 


We rebut the presumption that it could not have happened, by showing that 
in the light of certain further facts, there is after all no good reason for sup- 
posing that it could not have happened.7 


5 W. Dray, ‘‘ Explanatory Narrative in History,’’ Philosophical Quarterly, 
Vol. 4 (1954), pp. 16-17. Dray has since enlarged the arguments of this 
paper in his book Laws and Explanation in History (Oxford, 1957). 

6 Pp. 17-18. 

7P. 20. 
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Dray’s point, then, is that a demand for an explanation can be 
satisfied by merely supplying further facts without any appeal 
to general laws. 

In criticizing this view we may begin by pointing out that Dray 
regards the statements which describe the initial conditions of an 
event’s occurrence as comprising the entire explanation of that 
event. Presumably the event being explained in his illustration 
may be described as ‘The centre fielder caught the ball.’ Dray 
claims, then, that the explanation consists solely of statements 
describing : 


(a) The centre fielder’s activity immediately prior to his catch- 
ing the ball, 

(b) The physical conditions (the ladder and the platform, ete.) 
which make his activity possible. 


But while such a use of ‘explanation’ may have the blessing of com- 
mon usage, it is incorrect to claim that the situation in this ex- 
ample cannot be reconstructed and more fully analyzed in terms 
of the P-H scheme. In accord with the latter, the explanation 
here includes in part the descriptive statements Dray has called the 
explanation, plus the relation which exists between them and the 
statement ‘The centre fielder caught the ball’ (the explanandum of 
the explanation). Presumably this relation is one of relevance, 
but Dray does not say why we are to regard the events described in 
his explanation as relevant to the event being explained. Why 
these statements and not others? 

Surely this question can only be answered by an appeal to an 
implicitly assumed generalization. One possible formulation of 
such a tendency law is as follows: ‘People with considerable ex- 
perience in catching fly-balls will, when having placed themselves 
in a certain proximity to a fly ball, usually catch it.” Thus the 
statements which Dray brings forth as ‘‘explaining how’’ perform 
an explanatory function only because certain relevant generaliza- 
tions are assumed. 

This may be made clearer with reference to a less complex ex- 
ample. Imagine a chemist saying to his layman friend that a 
certain solution is alkaline. He offers to illustrate this by showing 
that it turns red litmus paper blue, and goes into the next room 
to secure some litmus paper. Meanwhile his friend pours nitric 
acid into the solution. The chemist returns, tries the litmus test, 
and is flabbergasted that it does not work. ‘‘Well,’’ says the 
friend, ‘‘when you were out I did pour in some of this other solu- 
tion you have here.’’ Now in keeping with Dray’s analysis, the 
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explanation would consist solely of the statement ‘Nitric acid was 
added to the test solution.’ The point need hardly be labored, 
however, that this statement is relevant only if a variety of generali- 
zations are assumed, in particular certain laws of chemistry. It is 
significant to add that while the layman’s remark is enlightening 
to the chemist who knows the laws, its point can be seen by the 
layman only after the chemist indicates there are such laws. 

Yet while rejecting this particular argument of Dray’s against 
the P-H scheme, one can still agree with a more general contention 
of his that in common usage the term ‘explanation’ is sometimes 
used to refer to colligations of statements in respect of which it 
would be ridiculous to think of applying this scheme. For ex- 
ample, analogies are often spoken of (rightly or wrongly) as ex- 
planations, and in historical writing may be called historical ex- 
planations. Likewise an entire book may be said to be the explana- 
tion of a complex event. It cannot be maintained, therefore, that 
the P-H scheme can account for every group of statements which 
daily discourse christens explanations. Nor is there any reason 
why a proponent of this scheme should claim that it does; he can 
surely admit the empirical fact that the word ‘explanation’ is 
used in different senses. His stand is that the philosophical task 
here as elsewhere is not to describe the plurality of the world (a 
task of science) but to argue for proposals and definitions in 
accord with which the plurality may be organized. It is from this 
standpoint that the P-H scheme should be judged. 


III 


I now wish to consider several apparent misunderstandings of 
the P-H scheme which have had the effect of suggesting that the 
scheme is exposed in ways certainly not intended by its proponents. 
The more serious of these involve the manner in which the use of 
generalizations in the explanation of historical events has been 
characterized. Consider in this connection the example which P. 
Gardiner gives of the P-H scheme in action. The passage he selects 
for reconstruction is: 


Louis xiv died unpopular . . . having caused France to lose . . . the incom- 
parable position she had gained by the policy of the cardinals.§ 


According to Gardiner: 


The positivist interpretation [of why Louis died unpopular] would be that 
Louis xiv represented a case of the law ‘Rulers are unpopular whenever their 
policies prove detrimental to the fortunes of their countries,’ and that the 


8 P. Gardiner, The Nature of Historical Explanation (Oxford, 1952). 
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explanation in question was deduced from this law taken together with the 
circumstances of the case.? 


,’ 


What Gardiner calls ‘‘the explanation in question’’ is presumably 
expressed by the statement ‘Louis died unpopular.’ In accordance 
with Hempel’s terminology, then, it would correctly be called the 
explanandum of the explanation, not the explanation itself. It 
has never been held that explanations are deducible, but instead 
that the explanandum of an explanation may be inferred from the 
explanans of that explanation. 

There is also in this passage from Gardiner a reluctance to 
present the P-H scheme as not necessarily depending on universal 
laws. This is particularly misleading in the light of the example 
chosen, as no one would contend that the generalizations of psychol- 
ogy or sociology were primarily universal. Furthermore, and 
more seriously, to say that ‘‘Louis xiv represented a case of the 
law ‘Rulers are unpopular whenever their policies prove detri- 
mental to the fortunes of their countries’ ’’ (my italics) is not to 
explain the fact described by ‘Louis died unpopular.’ Rather, 
the statement ‘Louis died unpopular because his policies proved 
detrimental to his country’ records a confirmatory instance of the 
law ‘Rulers are unpopular who pursue policies detrimental to their 
country.’ On the other hand, if we were given that Louis pursued 
policies detrimental to his country, and if there was such a uni- 
versal law which asserted that whenever Rulers did this they died 
unpopular, then we could deduce the statement ‘Louis died un- 
popular.’ 

Finally, the sample law chosen by Gardiner in his example is 
far more specific than is necessary or desirable. The function of 
the law here is simply to provide an inferential bridge from cer- 
tain features of Louis’s policies to his unpopularity. But the 
features which are important in this care are not peculiar to Louis, 
nor even to the class of Rulers. Louis’s brand of mismanagement 
and his unpopularity are no different in kind from the mismanage- 
ment of a bank manager or the unpopularity of the head of a 
family. It is possible, therefore, to employ instead a far more 
general and more clearly substantiated psychological law relating 
mismanagement and unpopularity. Presumably Gardiner would 
not deny this, yet to present the P-H scheme as relying on highly 
restricted generalizations such as ‘Rulers are unpopular who pursue 
policies detrimental to their country’ is to give it an initial im- 
plausibility which can easily be avoided. 

Similar misrepresentations of the P-H scheme occur in a recent 


2P. 89. 
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paper by P. G. Lucas. He represents the model of explanation by 
means of generalizations as follows: ‘‘This A is B; but all A’s are 
B: therefore it is all right for this A to be B.’’*° Now apart from 
the fact that proponents of the P-H scheme would agree that we 
seldom work in historical research with laws of an ‘All A is B’ 
form, there is the added difficulty here in the way it is suggested 
that these laws relate to the events they assist to explain. For if 
we take ‘All A is B’ to mean ‘Every instance of A is followed by 
an instance of B,’ then the statement, ‘This particular A was fol- 
lowed by this particular B’ simply describes a confirming instance 
of the law. But the law alone does not explain the particular 
sequence ‘A then B’; indeed we might suppose that the law itself 
was justified by reference to such sequences. Nor does the law 
alone explain the occurrence of B or A in isolation from one an- 
other. What the law may assist to explain, given the information 
that A had occurred, is why B occurred. 

There is another difficulty in Lucas’ paper, although one not 
peculiar to him, which may be described as a misconception of the 
problem to which the P—H scheme is a proposed solution. This 
misconception consists of a failure to distinguish the problem of 
explicating the concept of explanation, i.e., of clarifying the formal 
features of this concept, from the problem of investigating the 
empirical phenomena of explaining as an act of communication. 
Referring to what he calls ‘‘the myth of explanation by means of 
generalization,’’ he writes: 

To rely on it exclusively in an epistemological analysis is nothing more than a 
pious and blind devotion to a myth. If one looks at explanations as they 
actually happen—and an explanation is not something that is ‘true’ or ‘ob- 
jective’ in itself, but a performance . . . something that is offered by some- 
body and accepted or rejected by somebody ... one finds a very great 
variety of accepted modes of connection between one statement and another.1! 


It is not to be denied that Lucas is touching here on a legitimate 
problem. Yet it is not a problem in the philosophy of history, 
but one belonging to an aspect of communication theory. It is a 
scientific question as to what varieties of overt behavior (par- 
ticularly speech) result in responses that are describable as ac- 
ceptance or rejection, and as such it is irrelevant to criticize the 
P-H scheme as failing to provide an answer to it. This scheme 
could not possibly claim to be a sort of composite photograph of 
all sequences of statements which may or have in practice been 
given or construed as explanations. If it is thought that its 

10 P. G. Lueas, ‘‘Symposium: Explanations in History,’’ Proceedings 


of the Aristotelian Society, Supplementary Volume 30 (1956), p. 185. 
11 Pp. 186-187. 
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proponents have not been sufficiently forward in admitting this, 
it is worth while to remind ourselves of it. It is misleading, how- 
ever, to suggest that we should expect such results if the scheme 
is valid. 

Probably no one would deny that serious problems accompany 
the acceptance of the P-H scheme; problems the solution of which 
might in turn affect the legitimacy of the scheme. But these prob- 
lems (such as the characterization of law statements) arise at a 
deeper level of analysis than that at which the above criticisms 
occur. On this latter level I think it has still to be shown that 
there is a more adequate analysis of the logical structure of ex- 
planation in history. 


Jack Pitt 
Fresno State COLLEGE 


FORM AND CONTENT IN POETRY 


ONTEMPORARY philosophers usually admit that science and 
poetry are different in their techniques and objectives. The 
claim that poetry repeats, but in a charming way, the triumphs 
of science, or explores, but in a diffident way, the territories not yet 


captured by science is, I believe, either discredited or forgotten. 
And further, the view that science answers to uniquely aesthetic 
requirements such as elegance and economy has been disclaimed 
by serious students of scientific method who have shown that it is 
either a superficial caricature of the complicated obligations of 
science or that such conditions if applicable can be interpreted 
without resort to an extra-scientific vocabulary. 

I am not interested, therefore, in the supremely unrewarding 
task of establishing that science and poetry are alike. Any view 
which purports to establish this connection derives ultimately 
from a careless use of outrageous puns. It does not follow that 
the more rewarding business of identifying or accounting for dif- 
ferences obtains results which are uniformly clarifying, especially 
when these results are sometimes affirmed by little more than the 
innocent piety that science and poetry are indeed quite different. 
Nor does it follow that the most frequently held characterizations 
of these differences are the most satisfying. In fact, the purpose 
of this paper is to express dissatisfaction with a well-known but 
none the less questionable view. 

This view holds that the form of scientific discourse is self- 
effacing and not methodologically authoritative and that the form 
of poetical discourse is opaque and methodologically authoritative. 
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The traditional distinction between the form and content of 
language is accepted where the form identifies the visual and 
auditory properties of language now called syntactical—the con- 
figuration, order, and relation of sign-vehicles—and where the 
content identifies the designata or meaning of sign-vehicles. I am 
using the vocabulary of Morris. 

Professor Hofstadter says in one version of this popular position : 


That there are striking differences between the uses of language in 
seience and literature is well-known. Discussions of symbolism, logic, and 
esthetics often refer, for instance, to the intranslatability of literary language, 
to the manner in which it manifests personality or exploits the characteristics 
of the medium or material vehicle of its meanings, in contrast with the 
translatability of scientific language, its impersonality, and the self-effacing 
transparency of its medium. ... For the purpose of science, translatability 
of its propositions is necessary; a defect here would be an obstacle to the 
efficient conduct of the scientific enterprise. On the other hand, the purposes 
of literary art can be achieved only by a use of language that entails a certain 
resistance to complete translation into other words; so that the attempt to 
render the content of a piece of literature in other terms invariably 1 results in 
some degree of transformation, deformation, or destruction. .. . 

One of the outstanding differences between scientific and literary language 
has to do with the relation of the linguistic medium or vehicle to its content. 
In scientific language, the medium or vehicle is not itself subject-matter which 
is organized in the content expressed by that language. A scientific state- 
ment (except in unusual circumstances as in linguistics generally, or in 
particular instances such as Goedel’s proof of incompleteness or the develop- 
ment of the semantic paradoxes) does not refer to itself or study itself in 
what it says.... In a piece of literary language, on the other hand, this 
distinction, even separation, between vehicle and content is difficult if at all 
possible to make.... It is never 2 the case that in literature of any literary 
merit, some appreciable esthetic role is not played by the vehicle, both in 
itself and in combination with other materials of language. . . 

The character of the imaginative object achieved by the artist depends 
upon the character of the language he employs, whereas the language of the 
scientist does not operate within the involvement pattern he formulates.3 


These remarks entail some deceptive presuppositions and con- 
sequences which I can sort out: 

1. Poetical language refers reflexively while scientific language 
does not. 2. The form of poetical language determines to a greater 
or lesser extent the meaning of poetical language, while the form 
of scientific language does not determine uniquely the meaning of 
scientific language. 3. Poetical expressions are intranslatable: a 
modification of form invariably modifies content. Scientific ex- 
pressions are translatable: modifications of form need not modify 

1 The underlining is mine. 

2 The underlining is mine. 


8 Albert Hofstadter, ‘‘The Scientific and Literary Uses of Language,’’ 


Symbols and Society, ed. by Lyman Bryson and others (New York, 1955), pp. 
291-295. 
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content. 4. The form and content of a poetical expression de- 
termine an effect which is different from the expression and which 
is called the ‘‘imaginative object.”’ 

Some difficulties in this little catalogue of presuppositions and 
consequences must now be considered. 

Our first target will be the reflexive character of poetical lan- 
guage. The property of reflexivity hardly distinguishes science 
from poetry, if some scientific expressions are reflexive and some 
poetic expressions are not. If, in the first place, Goedel’s proof 
and the semantic paradoxes are reflexive and are scientific expres- 
sions or groups of scientific expressions, then non-reflexivity is not 
a pervasive property of scientific expressions or Goedel’s proof and 
the paradoxes are not scientific expressions. They could not even 
constitute scientific problems, since their problematic character 
would only occur in a vocabulary which permitted reflexive and 
therefore extra-scientific expressions. 

In the second place, most poetical expressions are not obviously 
self-referent. The poetical expression, ‘‘Euclid alone has looked 
on beauty bare,’’ refers to itself as little or as much as the 
complementary scientific expression, ‘‘Euclid was the first to 
systematize plane geometry.’’ Neither expression identifies or 
purports to identify the order or configuration of sign-vehicles. 

In the third place, self-reference is an incidental occurrence in 
both poetry and science. Some poetical expressions, as well as 
some scientific expressions, are of course self-referent. For ex- 
ample, Professor Hofstadter cites Mr. MacLeish, who has self- 
referentially declared that: 


A poem should not mean 
But be. 


And these lines are self-referent if we pass over the obvious quibble 
that they refer and mean only by the heroic sacrifice of their own 
poetic character. 

The case of Rossetti is less troublesome when he introduces the 
‘*House of Life’’ with two reflexive sonnets: 


A Sonnet is a moment’s monument,— 
Memorial from the Soul’s eternity 
To one dead deathless hour... . 
A Sonnet is a coin: its face reveals 
The soul,—its converse, to what Power ’tis due:— 
Whether for tribute to the august appeals 
Of Life, or dower in Love’s high retinue, 
It serves; ....5 


4 Cited in Hofstadter, p. 302. 


5 Dante Gabriel Rossetti, ‘‘The House of Life,’’ The Poetical Works of 
Dante Gabriel Rossetti (London, 1913), p. 176. 
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Examples could be proliferated without improving the result. 
Some poetry refers reflexively; some science refers reflexively. 
The view, therefore, which urges that ‘‘poetry studies itself’’ and 
that science does not is completely misleading. 

The manifest rejoinder is that poetic content does not study 
poetic form, but poetic form regulates poetic content. Since the 
form of a scientific expression does not uniquely determine its 
meaning, poetic language is thereby distinguished from scientific 
language. The rejoinder is also the second view listed above. 

This version holds that. the meaning of scientific expressions is 
not uniquely determined by such syntactical properties as con- 
figuration and not at all determined by such syntactical properties 
as meter, rhyme, or alliteration. While the sign-vehicle designates 
a meaning and while a recognizable and repetitive physical struc- 
ture permits an unambiguous designation, that designation would 
be unaffected by an appropriate change of sign-vehicles. A suit- 
able announcement which described the proposed translation would 
licence prescribed substitutions. 

Furthermore, a translation which incidentally alters rhythmic 
or syntactical order is scientifically unobjectionable. x? = 4 is not 
distorted by the syntactical transformation, 4 = 2’. 

I want now to raise some doubts about these generally accepted 
and apparently innocuous remarks. I shall do this by constructing 
a tiny scientific language which contains only a few expressions, 
and I should like to talk about two of them. 

This tiny language will contain sign-vehicles with determinate 
designata. It will, therefore, be a semantic language which will 
include among its sentences, ‘‘The snow is white.’’ <A precise 
scientific language would require a more exact notation, but the 
non-mathematical character of our language will not prejudice 
the result. And I shall not explicitly introduce rules of designa- 
tion since their assignment raises technical rather than theoretical 
difficulties. I will propose and discuss, however, two semantical 
rules for our language as follows: 

(1) When any propositional set of sign-vehicles with de- 
terminate designata occurs in iambic form, that propositional set 
will be negated. ‘‘The snow is white’’ will be read, therefore, ‘‘It 
is not the case that the snow is white.’’ This convention will be 
followed for all propositions in the language. 

(2) If the predicate adjective precedes the verb in any proposi- 
tional set of sign-vehicles, the expression will be read as an analytic 
disjunction, that is, ‘‘White is the snow’’ will be read, ‘‘The snow 
is white or the snow is not white.’’ In this case, the office of 
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communicating the logical relations ‘‘not’’ and ‘‘either-or’’ is 
assumed by the form. 

Now this is a rudimentary and uninteresting language. A 
scientist would require in addition to other qualifications a talented 
ear and an elementary knowledge of grammar. And this might 
put an insuperable obstacle in the way of its general acceptance. 
The language none the less places no limitations upon the precision, 
complexity, or translatability of expressions. 

The conclusion is that a scientific language may display a form 
which is neither self-effacing nor transparent. The fact that the 
form of scientific expressions is not authoritative is an accidental 
property of such expressions and other languages in which the form 
is authoritative are equally acceptable. The distinction, therefore, 
between science and poetry is not established by the wnelaborated 
contention that the qualities of rhythm and order are not determin- 
ing properties of scientific discourse. 

Such objections are sometimes overridden by a more detailed 
analysis of the distinctive character of poetic form. It is urged, 
for example, that poetic form is unique because it reinforces rather 
than conveys meaning. The very sound and progress of some 
lines illustrate and therefore reinforce their reading. ‘‘The 
sound,’’ says Pope, ‘‘must seem an echo to the sense.’’ ® 

For instance, in the following illustration, the juxtaposition of 
consonants creates the labored effect designated by the lines: 


When Ajax strives some rock’s vast weight to throw, 
The line too labours, and the words move slow.? 


And Coleridge has in his ‘‘Metrical Feet’’ echoed the simple 
statement with the academic meters: 


Trochee trips from long to short; 

From long to long in solemn sort 

Slow spondee stalks; strong foot! yet ill able 

Ever to come up with dactyl trisyllable. 

Iambies march from short to long; 

With a leap and a bound the swift anapests throng; ... .8 


The above cases are too obvious and too rare to be convincing, 
though aestheticians dearly love them. They overlook the frequent 
exceptions where the echo is very hard, indeed, to hear. Consider, 
for example, Blake’s: 


6 Cited in Hofstadter, p. 295. 

7 Cited in Hofstadter, p. 295. 

8Samuel Taylor Coleridge, ‘‘Metrical Feet,’? The Poetical Works of 
Samuel Taylor Coleridge (London, 1914), p. 140. 
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The caterpillar on the leaf 
Reminds thee of thy mother’s grief.9 


or Yeats’: 


Autumn is over the long leaves that love us, 
And over the mice in the barley sheaves; 
Yellow the leaves of the rowan above us, 
And yellow the wet wild-strawberry leaves.10 


where this reader does not discern the proposed reinforcement. 
The reply which holds that the reinforcement occurs even if we 
cannot find it or hear it is bad logical manners, for it dismisses 
contrary evidence as a symptom of human infirmity and settles 
an empirical controversy by fiat. 

The neat presumption, therefore, that poetry illustrates one 
and only one relation of form and content seems faulty. Many 
different relations of form and content may occur, so that more 
delicate categories than ‘‘reinforcement’’ and even ‘‘form’’ and 
**eontent’’ themselves should be devised to encompass them, and 
all these relations may or may not be quite different from the rela- 
tion of form and content in scientific discourse. But the avenue 
of exploration opened by this alternative and by the researches of 
critics such as Mr. Burke and Mr. Blackmuir makes even more 
distressing the lazy acceptance of the traditional rubrics. 

I should repeat for my own safety at this juncture that I am 
not advocating anything so capricious as a marriage between science 
and poetry but am instead asking for better legal grounds of in- 
compatibility than are supplied by the categories of form and 
content. It might be an illuminating exercise if aestheticians and 
critics foreswore the use of ‘‘form’’ and ‘‘content’’ in their work- 
ing vocabulary for at least a year and exploited more promising or 
less tired resources. The results, at any rate, could not be worse. 

The traditional commitment to ‘‘form’’ and ‘‘content’’ has 
generated another problem which unlike some philosophical prob- 
lems has some practical consequences. 

Crities who agree that poetry contains both form and content 
where the form in one way or another determines the content also 
agree that poetry cannot be translated. Everyone who is wise 
seems to agree that scientific expressions can be translated without 
loss. The form, at least in part, determines the content, goes the 
old refrain—and a changed form is therefore a changed content. 


9 William Blake, ‘‘The Keys,’’ The Complete Poetry of John Donne and 
William Blake (New York, 1941), p. 1020. 

10 W. B. Yeats, ‘‘The Falling of the Leaves,’’ The Collected Poems of W. 
B. Yeats (New York, 1933), p. 17. 
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If we ask why, we shall usually hear at least two answers. One 
is impregnable but empty; the other is vulnerable and, I think, 
misleading. 

Let us construct a specific situation in which the impregnable 
defense appears. Suppose that an intrepid translator translates 
‘The light that never was on land or sea’’ into ‘‘the little flame 
that flickered’’ and then claims that the meaning and therefore 
the poem is exactly translated. The intractable defender then 
replies that the sense is not the whole poem, the whole poem is the 
sense and the words and the sounds separately and all mixed 
together. 

Now suppose the intrepid translator retreats and maintains 
that he has at least translated the meaning if not the poem. The 
intractable defender, encouraged by the first victory, replies that 
the meaning of the original is conveyed by that set of words and 
no other. The words were changed, and therefore the meaning was 
changed. The poem is form and content and neither can be dis- 
turbed without altering the other. The intractable defender might 
even whisper to a bystander, ‘‘Doesn’t this failure and the failure 
of everyone else who ever tried to translate poetry make it self- 
evident that a change in form always changes the poem ?”’ 

Now I have called this the impregnable defense, for the poem 
is so defined that any structural modification is automatically a 
distortion. A translation is disqualified not by factual specifica- 
tion of mistakes, but on the grounds that the words in that order 
in that poem are analytic of the qualities of the poem. I cannot 
combat this view, for the definition adamantly precludes the pos- 
sibility of disconfirming evidence. It is, however, fair to expect 
consistent application from its advocates, who should, for instance, 
denounce the re-setting of a poem in a new type face for its 
violation of the original form. 

The imaginary conversation should also illustrate the dubious 
tactics of the defender, since the principle that every poem is 
unique is invoked to discredit any translation, while the inadequacy 
of translation is then cited to establish the principle that every poem 
is unique. But what I find really bizarre about this position is that 
the critics who militantly defend it have thereby compromised the 
evidential worth of their own professional labors. I shall de- 
velop this difficulty later. 

Now the other view, which is vulnerable, denies exact transla- 
tions but admits approximate translations and adjudicates among 
better and worse translations. The traditional prefatory demurrer 
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of translators always tells us that the proffered translation is a 
poor substitute for the original but is still better than any other. 

Let us again consider a particular case where the vulnerable 
defense emerges. This time we begin with an English prose 
translation of Dante’s Commedia. The sense of the original is 
there, we are told, but the original was a poem and this is prose, so 
this cannot be an exact translation. The translator then returns 
to his desk and produces the suggested translation in verse. This 
is closer, we are assured, but the original was in terza rima and this 
is not. It is only a closer approximation. But let the suggested 
translation in terza rima come forward and now the complaint is 
that it is English and not Italian. It is closer but not close enough. 
I do not know whether anyone has essayed translating Dante into 
other Italian but I am confident the result would be greeted with 
the reply that it is poetry, it is in terza rima, it is Italian, but it is 
not Dante’s Italian. It is the best yet, but it is still not the 
original. In fact, the running rejections should make clear that 
only the original can reproduce itself. 

We are then left in the following dilemma. If the Commedia 
or any poem is just itself and nothing else, it precludes any transla- 
tion. But the translator who makes approximate translations 
rejects the possibility of any equivalent translation on the very 
grounds which preclude any translation—that is, that the poem is 
itself and nothing else. 

The point is an elementary one which can be illustrated in 
another way. Assume that a painter wishes to reproduce a cer- 
tain shade of green from a segment of the rainbow and mixes pig- 
ments to find a match. He rejects a yellow-green in favor of a 
blue-green and then finds the green which appears to be an exact 
match. But if he were our intractable translator he would at 
once refuse the match because it occurs in pigment rather than 
light. At the crucial juncture he invokes an ad hoc criterion 
which he previously omitted and which would have led, if it had 
not been omitted earlier, to the repudiation of his earlier com- 
parisons. : 

The translator who is very clever can always find a condition 
after the match has been attempted which would discredit it and 
which he conveniently forgets when only graduated approxima- 
tions are certified. But the translator who is also honest should 
stipulate at the beginning the self-defeating contention that only 
the object itself can duplicate itself. 

A translator is, of course, free to claim that the Commedia is 
itself and not another thing and that every prose and poetical 
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translation fails. But he has thereby averted the adjudication 
of any conflicting claims among competing translations, since the 
prior imputation of uniqueness prevents any warranted com- 
parisons. 

I want to suggest that another prominent set of aesthetic pre- 
suppositions would also licence translations. Professor Hofstader, 
you will recall, argued that ‘‘the character of the imaginative ob- 
ject achieved by the artist depends upon the character of the 
language he employs.’’ 

The adherent of this view frequently distinguishes between 
the poem as a spatial instance in the serial order of events, the 
poem as a set of meanings, and the poem as an imaginative object 
or effect. It is then held that the physical structure becomes 
poetical when it determines an imaginative event located in the 
reader. This imaginative event is at once a function of what has 
been said and the way it has been said, and it is then concluded 
that no other combination of words can evoke the same event. The 
order of words on the page is then viewed as an instrument to the 
poetical character which is located in the imaginative event. 

The argument rests on the fundamental misconception that 
one and only one cause can obtain a stipulated effect, and there is 
no substantial evidence from any empirical domain to sustain this 
dubious view. A marlin spike or a baseball bat vigorously laid 
about the head can arouse the same sum total of pain, water or an 
electric grill can evoke the identical sensation of heat, and more 
than one identifiable order of words could conceivably evoke the 
same imaginative event. 

Accordingly, the distinction between structure and imaginative 
event legitimatizes the further assumption that a multiplicity of 
structures could determine the same event. As a result, the re- 
placement of an iambic or trochaic form, for example, does not in 
itself constitute conclusive evidence for the decision that the 
imaginative event has been commensurately altered. Finding 
alternative determining conditions which are appropriate may be 
very difficult, and I do not want to minimize the difficulty. But 
the theoretical possibility of devising equivalent structures should 
not be dismissed by an unyielding linguistic commitment and is 
consistent with at least one well-established view of poetic fune- 
tion. 

The obvious demurrer can be entered that the imaginative 
effect of a poem is so vague that we cannot identify it. A transla- 
tion might therefore produce an equivalent effect, but we should 
never know that it had. The force of this retort, however, would 
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impose illiberal restrictions upon the conduct of literary criticism, 
which has frequently held that one of its objectives is the explica- 
tion or identification of the imaginative effect which is evoked by 
a poem. 

When Mr. Brooks says, for instance, that ‘‘Composed Upon 
Westminster Bridge’’ creates the effect of surprise * and when Mr. 
Frank says that ‘‘Prufrock’’ creates a perception of elements 
spatially arranged,’? the reader must presume that these remarks 
aim to identify the distinctive effect of these poems. Accordingly, 
if the effect of a poem eludes identification, such remarks are ir- 
responsible and misleading. To be sure, any special claim may 
be either partial or distorted, but the evidential worth of special 
claims is not compromised by an acknowledgment of their con- 
tingent status. A translator could then say, ‘‘As far as I know, 
I have translated the poem exactly.’’ He might be wrong, and 
might have missed something, but literary criticism is alone in 
discouraging an intellectual pursuit because a logical or analytic 
guarantee of accuracy is wanting. 

Finally, the injunction that poems contain or evoke an in- 
trinsic vagueness reduces every reading of a poem to the condition 
of an imperfect translation. Every reading will be to some extent 
arbitrary or fallible, since it will contain elements which are not 
completely controlled or sanctioned by the ascertainable form and 
content. Therefore, the integrity of any reading can be impugned 
by the same objections which are used to indict a formal transla- 
tion, and the special reproaches leveled against such formal trans- 
lations are arbitrary and undeserved. 

The theoretical animadversions brought against translation are 
ill-founded, then, and convert an empirical difficulty into an 
analytic impossibility. 

Consequently, the presently held distinction between form and 
content obscures the relation of science and poetry, oversimplifies 
the nature of poetic discourse, and excludes the possibility of exact 
translation through a concealed petitio. The distinction, then, is 
noxious and we will only look for better things after admitting it. 


MarvIN LEVICH 
REED COLLEGE 


11 Cleanth Brooks, ‘‘The Language of Paradox,’’ Criticism, ed. by Shorer 
and others (New York, 1948), pp. 358-359. 

12 Joseph Frank, ‘‘Spatial Form in Modern Literature,’’ Criticism, ed. by 
Shorer and others (New York, 1948), p. 382. 
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Cultural Foundations Of Education; an Interdisciplinary Explora- 
tion. THEODORE BRAMELD. Foreword by Clyde Kluckhohn. 
New York: Harper [1957]. xxi, 330 pp. $5.00. 


This is an ambitious, creative, and generally successful at- 
tempt to ‘‘utilize philosophy as a bridge connecting the theory of 
education as a central institution of organized human life and the 
nature of culture as a central concept of the social sciences.’’ In 
all its aspects—as ‘‘the servant, the agent, and the product’’ of 
culture, the function of education is normative; and this norma- 
tive function affects three broad areas of human experience—order, 
process, and goals. On this foundation, Professor Brameld seeks 
to relate what cultural anthropology teaches us, to the specific 
problems of education. 

Contemporary democracy’s problem of order includes both the 
emphasis upon free and independent individuals, and a stress 
upon corporate and public enterprises. Apart from whether hu- 
man relations are in fact objectively ordered, these sometimes 
conflicting emphases affect the attitudes of youth toward the course 
of history, the power of institutions, and the sanctions of custom, 
tradition, ecclesiastical and political authority. What should be 
taught? Acquiescence and conformity, or the idea that men are at 
least potentially the controllers and creators of their culture? 
The idea of process is also normative: who is to be finally responsi- 
ble for ‘‘developments’’ and ‘‘progress’’; and for what purposes 
and by what sanctions shall they govern their responsibilities? 
And among the questions raised by the pursuit of goals, cultural 
relativism is only one; e.g., should democracy seek more precise 
values than the generalities of liberty, equality, and fraternity, or 
should it remain committed only to process? The chief failures 
of educators, writes Professor Brameld, are their refusal to admit 
the existence of a cultural context (their insistence that education 
is an autonomous sphere), and their refusal to acknowledge that 
the dominant problems of culture, especially as focused in educa- 
tion, are normative. Moreover, order, process, and goals are all 
imperative ; all three ‘‘constellations of problems’’ must be solved 
if any one of them is to be solved. 

Professor Brameld assails rigidity and hypostatization not only 
in pedagogy and the philosophy of education, not merely in the 
total culture, but in cultural anthropology and culture-theory it- 
self. Unfortunately, he has been drawn into the camp of the gen- 
eral semanticists (who now call themselves ‘‘operational philoso- 
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phers’’—e.g., Anatol Rapoport, who seems to have greatly influ- 
enced Brameld’s approach) ; and as a consequence he dichotomizes 
both his observations and his judgments into ‘‘operational’’ and 
non-operational categories. What he means by the term is by no 
means consistent and not always clear. Sometimes it is that con- 
cepts such as that of culture are hypothetical constructs. Other 
times he regards ideas as if they were substantival, with their own 
powers in a ‘‘language in action’’ sense. Sometimes he means that 
an idea may bear fruit when used as a metaphor, or as an analogy; 
e.g., the horizontal spatiality of cultural order has its analogy in 
‘‘eore’’ curricula in the secondary schools. Still other times he 
uses ‘‘operational’’ to mean the application, experimentally or ten- 
tatively, of some particular pedagogical technique. Thus, to reify 
culture as a sui generis level of human experience (above the psy- 
chological and social as well as the physical and biological), is the 
prologue to the acceptance of particular social orders (or, more 
precisely, specific cultural configurations as ways of life) as rigid, 
unchangeable, and authoritative. For this reason, the efficacious 
idea of ‘‘culture’’ as something distinct should always be re- 
garded ‘‘operationally’’; i.e., as a hypothetical construct. An- 
other rigidity is mechanistic learning theory and its corollary that 
modal personality is permanently formed in early childhood. This 
not only goes counter to the evidence of cultural anthropology, but 
it ignores gestalt, field theory, and ‘‘organismic’’ psychologies ; the 
result being that we have accepted the idea that people cannot 
change themselves or their culture to attain long-range moral 
goals. Likewise, the operational introduction of philosophies of 
history into high school curricula will develop broader perspectives, 
and result in flexibility and plurality in theories of social causa- 
tion. When one finally sorts out the various operationalisms in 
Professor Brameld’s proposals, it is easier to understand the re- 
construction of education that he is demanding. It also leads the 
reader to stand in awe before the impressive amount of literature 
which Professor Brameld has absorbed both as to content and in 
spirit. 

A detailed examination of Professor Brameld’s readings in 
anthropology is not pertinent here. He leans heavily upon Alfred 
L. Kroeber, and in general sees Kroeber’s theories and Ernst 
Cassirer’s philosophical anthropology as key clues to the under- 
standing of human culture." He spends far more effort than 

1 Alfred L. Kroeber, Configurations of Cultural Growth (Berkeley and 
Los Angeles: University of California Press, 1944), The Nature of Culture 


(Chieago: University of Chicago Press, 1952); Alfred L. Kroeber and Clyde 
Kluckhohn, Culture: A Critical Review of Concepts and Definitions (Cam- 
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would appear necessary in tracing the variations in the concept 
of ‘‘superorganicism’’ (non-individualistic social science)? through 
the writings of Kroeber and others, in an unnecessary effort to prove 
that sui generis superorganicism is hypostatization. Operating 
outside the reference frame of philosophy of science with regard to 
theory construction and ‘‘operationism’’ or ‘‘operationalism’’ as 
defined by that philosophy, he partly misreads Kroeber and also 
Durkheim and Radcliffe-Brown.’ 

A good deal of space is also devoted to the necessity for altering 
the vertical stratification of the American school system. The crux 
of the argument is that teachers teach students from the lower 
classes to have middle-class and even upper-class values, and to 
aspire to the ‘‘success’’ of class ascendency ; and all this despite the 
fact that there is less and less room at the top toward which they 
are all urged to toil. Even intelligence tests have a class bias: 
they depend upon the upper-class possession of high verbal facility, 
and thus stack the cards against the less verbal among us who have 
been deprived of the opportunity to become verbal because op- 
portunity is governed in large part by the results of these verbal 
tests. Now, except to roughly equate ‘‘middle-class values’’ with 
those espoused by ‘‘service clubs,’’ Professor Brameld tells us 
nothing about the actual values espoused by, or aspired to, in any 
class, nor does he offer any hierarchy of his own. He grants that 
some sort of stratification will probably always exist in any cul- 
ture; but after asking whether one should be satisfied with any 
given social order, he has nothing of his own to propose. Thus, 
for example, he neglects the problem of objective standards and 
the administration thereof, with regard to genuine differences in 
degree and kind of ability. This is a major area of ethical con- 
cern for democratic education, and it needs not only to be related 








bridge, Mass.: The Peabody Museum, 1952); Ernst Cassirer, An Essay on. Man 
(New Haven: Yale University Press, 1944), Language and Myth (New 
York: Harper, 1946). 

2 Kroeber’s original essay, ‘‘The Superorganic’’ (1917), uses some 
terminology ambiguously, and does superficially suggest reification of culture 
sui generis. Calling it ‘‘the superorganic’’ might well be enough. But this 
essay neither demands, nor does it require for its understanding, such reifica- 
tion; and his concept is, in Brameld’s sense, ‘‘operational’’ from the start. 

3 Brameld says (p. 42): ‘‘. . . Radcliffe-Brown, while considered a fol- 
lower of Durkheim, refused to accept an unqualifiedly sui generis interpreta- 
tion of culture.’’ Actually, Radcliffe-Brown strove to define social institutions 
in individualistic terms, and dispense with culture altogether; and this despite 
his Durkheimian presuppositions. As for Durkheim himself, he sometimes 
wrote as loosely as Kroeber, but he specifically denied that he attempted to 
reify culture and make it causally efficacious. (See: Emile Durkheim, Suicide. 
Glencoe, Ill.: The Free Press, 1951. Pp. 319-320.) 
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to values in the culture as a whole, but to all the knowledge that 
the sciences of man can muster. And granting the assumptions 
that objective standards might be available, the issue of moral re- 
sponsibility for their application is one which he does not discuss 
under his broad category of problems of human process. His 
sensitive analysis of ‘‘ personality in cultural process’’ (Chapter 9) 
should be much more fully developed along the lines that he 
proposes. 

Professor Brameld seems to have little concern for some of the 
changes in American life over the past decade or so: the rapid 
geographical diversification of modern industry and the consequent 
changes in the lives of millions of dwellers in small towns and 
rural areas; and the construction of ‘‘industrial parks’’ and ‘‘re- 
search cities’? which are designed to be as complete and self-suf- 
ficient as possible in matters of education. Commensurate with 
industrialization is a growing demand for a new group of tech- 
nicians—people with less formal education than engineers and pure 
scientists, but who are engaged in tasks that involve more con- 
ceptualization, more judgment, more decision-making, more upper- 
class verbalism, and more authority in human relations than were 
ever required in most traditional ‘‘blue-collar’’ jobs of lower social 
status. Automation is mentioned in one sentence as having a pos- 
sible effect upon leisure. There is no mention of the fact that the 
configuration of American culture has been studied for at least 
fifteen years just from the point of view of the nature of decisions 
and the location of the decision-making function. 

The teacher, writes Professor Brameld, serves not only as the 
pivot about which status values in education turn, but is himself 
an example of the ‘‘current tendency’’ to blur the ‘‘operational 
distinction’’ between status and class. 


His middle status, whether lower or higher, may in fact serve as a kind of 
drug addicting him to dreams that becloud perception of his actual position as 
a wage-earner rigidly restricted by the economic and political structure. Con- 
fronted by economic obstacles and opportunities more similar to than different 
from those of other wage-earners, teachers who have affiliated and worked with 
organized labor are often astonished to discover not only that their class level 
is different from what they had supposed, but that their status also deserves to 
be sharply modified in the light of that discovery. 

Thus to propose that teachers experience direct cooperation with work- 
ing sections of the population is to propose one antidote for the frustrations 
and confusions induced by conflicting loyalities and interests. It ... might 
persuade teachers, ... not only to recognize their actual position in the 
strata of vertical order, but to enter more sympathetically ... into the 
lives of the majority of children who are themselves from families of wage 
earners. When a work such as Who Shall Be Educated fails even to mention 
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a proposal of this kind, it is difficult to avoid the suspicion of an uneonscious 
preference for the middle status now prized by the bulk of American teachers 
—a status that assuages them for their lack of either social power or of re- 
wards commensurate with their services. [P. 80.] 4 


This, of course, does not tell us what station should be prized by 
American teachers and why, or what values they are to teach the 
lower classes. Rather, we are warned that if one holds asut generis 
view of the reality of culture, education can accomplish little ex- 
cept to reinforce and endorse the culture-configuration. ‘‘Tf, 
however, one holds an operational view, then one may more 
plausibly contend that education can articulate and even act upon 
the problems generated by these configurations’’ (p. 82). There is 
little comment one can offer to this except, ‘‘Of course ; now what’s 
next?’’ 

If Professor Brameld’s book were confined to the formal rela- 
tions between education, culture, and the science of culture, then 
he could—with fair impunity—ignore these problems. He has, 
however, chosen to discuss certain specific substantive issues as he 
sees them to be operating in, through, and upon American culture; 
and the recent bibliography on these problems, both as human con- 
cerns and as specifically American ones, comes from every area of 
the social sciences, from philosophy, even from religion. It is al- 
most ubiquitous in its internationality. There are at least several 
thousand separate inquiries into industrial culture, into the pos- 
sibilities for a planning rather than a planned society; and most 
important of all, into the common concerns of the social scientist 
and the moral philosopher. Professor Brameld has not explained, 
nor has he implied, his reasons for not taking note of them. Yet, 
despite these shortcomings, Cultural Foundations of Education 
offers a synoptic vision that may well have come in the nick of time. 
Professor Brameld has diagnosed most of the ills that were thought 
to be ills of an autonomous discipline, and shown them to be 
symptoms of ills infecting the cultural organism as a whole. What- 
ever is involved in the idea of ‘‘cultural crisis,’’ one aspect is 
surely a lack of awareness as to what the problems of the culture 
are. Professor Brameld has supplied an organizing framework 


4W. Lloyd Warner, R. J. Havinghurst, and M. B. Loeb, Who Shall Be 
Educated? The Challenge Of Unequal Opportunities (New York: Harper, 
1944). Their proposals disturb me, too; but they try to face problems of 
ability, temperament, prevailing ideologies, and the existing social order. Is 
there a concrete alternative to the enlightened despotism they propose? For 
a more realistic view of the fate of the intellectual identified with organized 
labor, see Harold L. Wilensky, Intellectuals in Labor Unions: Organizational 
Pressures on Professional Roles (Glencoe, Ill.: The Free Press, 1956). 
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that can, with modification, serve as a program for any culture 
that wishes to examine its presuppositions and potentialities. 


SamveEL E. Giuck 
RuTGers UNIVERSITY, NEW JERSEY, AND 


Bonvep ScaLE & MACHINE Co., CoLUMBUS, OHIO 


Philosophy of Education. Privip H. PHenix. New York: Henry 
Holt & Co. [1958]. xii, 623 pp. $5.75. 


Professor Phenix defines education as ‘‘the process whereby 
persons intentionally guide the development of persons.’’ It is a 
process that involves ‘‘personal becoming . . . concerned with the 
real and inmost nature of the person and not with those things 
which belong to him only by association.’’ The parameters of 
his inquiry enclose many areas of human experience with nature, 
family, job, and community, as well as school experience itself. 
This requires a broadening of the philosophic base to more than 
the usual areas of social philosophy and value theory; and he dis- 
cusses the relevance for education of epistemology and the founda- 
tions of mathematics, physical and social science, and the claims 
of speculative philosophy and of religion. The thirty-one chapters 
are grouped under four major headings: education in the school; 
education in nature and in society; education and the field of 
knowledge ; and ultimate questions in education. 

‘*Edueation in the School’’ surveys the technical problems of 
education as related to the role of values in teaching, curriculum 
planning, religious education in public schools, and school admin- 
istration. These chapters are—perhaps because of their subject 
matter—diffuse. The discussion of religion and the schools is 
painfully objective to the degree that substantive issues facing 
American educators are not squarely faced. There is also a dis- 
cussion of six distinct but inseparable roles of the school admin- 
istrator: i.e., those of judge, ruler, servant, leader, codrdinator, 
and representative link between the school and its society. This 
chapter is suggestive of the need for a philosophical examination of 
the sociological facts about power, authority, and responsibility 
in democratic education. 

Professor Phenix has avoided many of the common pitfalls in 
the area of ‘‘abilities,’’ but not all of them. He does not claim 
that intelligence is based upon knowledge of the factual content of 
a particular set of tests; nor has he succumbed to the idea that 
linguistic facility is a self-perpetuating upper-class bias in the 
measurement of intelligence. ‘‘ Ability,’’ he writes 
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refers to any power of accomplishment or any potentiality of becoming... . 
The choice [of what is to be accomplished] wil! depend upon the dominant 
values of those who are empowered to make the choice. 

When education of the gifted is discussed, ability is generally understood 
as intellectual competence. This usually includes ability to employ abstrac- 
tions, to use language correctly, to reason logically, to see relationships, and 
to do these things with comparative rapidity. . . . When the intellectual elite 
(‘‘academic’’ people) are entrusted with selecting the ones to be given fur- 
ther schooling, they will normally seek to reproduce their kind by favoring 
those with high intellectual ability. 

But there are other kinds of ability which other people may decide are 
more important. ... Moral competence, the ability to choose wisely, is a 
second and perhaps far more valuable kind. Ability to make friends and to 
cooperate in undertakings with other people is a third kind, while esthetic 
sensitivity is a fourth. Managerial ability—leadership potential—is still an- 
other. These . .. may be far more relevant to the health of society than in- 
telligence alone. 

... If by its very nature the school chiefly serves intellectual purposes . 
then allocation of schooling or the basis of intelligence would be justified. 
If moral, social, esthetic, and leardership capacities can also be significantly 
nurtured in the school, then distribution of school opportunities in the light of 
these other ability factors may be justified. [P. 152.] 


It serves no purpose to expose Professor Phenix’s contradictory 
presuppositions. One can ask in passing, however, about the level 
at which moral competence may operate (defined here as the 
ability to choose ‘‘wisely’’) without having to employ abstractions, 
see relationships, and make comparative judgments about people, 
actions, and institutions. The application of these ‘‘intellectual’’ 
abilities to situations of codperation is easily seen. Again, at what 
level may aesthetic sensitivity operate without these same ‘‘ intel- 
lectual’’ traits? And if managerial and leadership potential re- 
quires something other than these intellectual abilities, what can it 
rest upon other than non-authoritative power, charisma, or violence ? 
In his chapter devoted to education and the philosophy of work, he 
makes slight mention of the potential of automation to relieve 
menial and repetitive tasks. (He is greatly over-optimistic in his 
estimates, I fear.) What he does not explore are the consequences 
of growing industrial requirements for more ‘‘intellectual’’ com- 
petence from a human population that is growing in numbers but 
not increasing in over-all intelligence. While he mentions that 
there are ‘‘functional’’ factors—social facts intrinsic to a com- 
plex society, he does not examine them, either generally or in the 
light of modern technology. 

The book’s third major division, ‘‘ Education and the Field of 
Knowledge,’’ contains brief summaries of the more formalized 
areas of philosophical inquiry. The chapter on the theory of 
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knowledge includes discussions of perception and conceptual 
knowledge; the nature of propositions; subjectivity and objec- 
tivity; validity, meaning, and truth; and related topics. There 
are also sketches of the general nature of science and mathematics, 
the physical sciences and the sciences of man, a fairly good sum- 
mary of the problems of historical knowledge, and a chapter each 
on language, the arts, and religion. The chapter on the sciences 
of man is uncommonly sparse. There are some very general com- 
ments on similarities and differences between the physical and 
the human sciences, and on the difficulties in achieving precision, 
objectivity, and formalization in the latter disciplines. But there 
is no clear statement of the accomplishments of the social sciences, 
nor is there any indication that the social scientist, the social philos- 
opher, and the educator have methods or goals in common. 

The tone of the book is one of writing down to an elementary 
level. One gets the feeling that the reader is deliberately spared 
the shock of being confronted with concepts. Professor Phenix 
presents ideas without reference to the individuals who proposed 
them or to the groups which defend particular positions. He hopes 
thereby to base the discussion of issues on their own merits, and to 
avoid the danger that ‘‘undiscriminating readers may easily con- 
fuse labels and stereotypes with real understanding.’’ He also 
fears that the student will be mislead about a philosopher’s total 
viewpoint if he is presented with snips from a larger corpus of 
writings. The total effect, however, is lacking in textural varia- 
tion and devoid of nuance. There is no doubt that the various 
subjects treated are important for education and its philosophy, 
and they must not be neglected as they have often been; but this 
particular attempt is not as successful as it might have been. 


SAMUEL E. Guiuck 


RUTGERS UNIVERSITY, NEW JERSEY, AND 
Bonpep ScaLE & MACHINE Co., CoLUMBUS, OHIO 
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NOTES AND NEWS 


Under the auspices of the Department of Philosophy of 
Harvard University, which is custodian of the Peirce Collection 
in Widener Library, a biography of Charles Sanders Peirce is 
being prepared by Professor Max H. Fisch of the University of 
Illinois. He solicits correspondence from all persons who possess 
letters to or from Peirce, other letters referring to him, manu- 
scripts by or concerning him, books once owned by him, or any 
other material of possible biographical value, or information about 
any such material, or about publications by Peirce not listed in the 
bibliography in Volume VIII of his Collected Papers. Such cor- 
respondence may be addressed to: Max H. Fisch, 322 Gregory Hall, 
University of Illinois, Urbana, Illinois. 
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